
THEY 
DON’T REPRESENT 

US
Reclaiming Our Democracy

L A W R E N C E  L E S S I G



they don’t represent us. Copyright © 2019 by Lawrence Lessig. All rights 
reserved. Printed in the United States of America. No part of this book may 
be used or reproduced in any manner whatsoever without written permission 
except in the case of brief quotations embodied in critical articles and reviews. 
For information, address HarperCollins Publishers, 195 Broadway, New York, 
NY 10007.

HarperCollins books may be purchased for educational, business, or sales pro-
motional use. For information, please email the Special Markets Department at 
SPsales@harpercollins.com.

first edition

Designed by Michelle Crowe

Library of Congress Cataloging- in- Publication Data has been applied for.

ISBN 978-0-06-294571-6

19 20 21 22 23  lsc  10 9 8 7 6 5 4 3 2 1



value is over two-thirds (71%) of a standard deviation
lower than the state with the next smallest COVI value
(Colorado).

Much popular interest has been paid, in recent
years, to states making it more difficult to vote
with the adoption of photo identification laws and
by reducing the number of polling stations. There
has been some attention to states that have made
voting easier via the adoption of mail-in voting pro-
cedures and early voting. To address this public de-
bate, we calculate the change in state rank from
1996 to 2016. As noted, it is not possible to simply
compare COVI values from one election cycle to the
next because there is a different set of laws in each
of the 50 states, each election cycle, and the COVI
scores derived are not comparable. However, we
can test changes in relative state rank. To illustrate,
if in 1996 a state was ranked as the 10th least costly
state and then by 2016 it became the 30th most costly

state, we can assume that it has either failed to play
catch up in terms of making voting easier, has gone
out of the way to make voting more costly (relative
to other states), or there is some combination of
both explanations.

Figure 2 displays the result of these calculations.
We can note that Tennessee had the largest drop in
rank; in 1996 it was ranked as the 10th easiest state
to vote in, and by 2016 it had become the 47th ranked
state, with only three states having more ‘‘costly’’ vot-
ing policies. Most notably, from 2008 to 2012 Tennes-
see began strictly enforcing their photo ID law. At the
other end of the spectrum, the state of Washington has
made voting much easier, relative to other states in the
time period studied. In 1996 it was the 46th most
costly state to vote in, and by 2016 it was ranked
11th, a change in rank of 35. Between 2012 and
2016 Washington adopted same day voter registration
and a mail-in voting option.

FIG. 1. Cost of Voting Index values for all 50 American states in 2016.
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CONSTRUCT VALIDITY CHECKS

We feel the Cost of Voting Index takes on intuitive
values. But to better test the construct validity of the
index, we put our measurement strategy to task by
checking the relationship between index values and
voter turnout, using both state-level and individual-
level analyses. Since the COVI was constructed in a
manner in which larger numbers indicate greater
cost, we expect a negative relationship between
index values and voter turnout.We first check the pair-
wise correlation between COVI values and aggregate
voter turnout of the voting eligible population in each
of the 50 states over the six presidential election cycles
(n=300). We learn there is a negative and statistically
significant correlation (r= -.27; p< .001), suggesting
the COVI comports with expectations. When we ex-
amine the correlation with turnout of the voting age
population, the correlation grows to -.38. One might
imagine that these correlations would be higher, but

it is important to remember that the Cost of Voting
Index does not capture anything about the ‘‘benefits’’
of voting. For instance, it is recognized that the per-
ceived benefit of voting increases when there is
greater electoral competition (Stevens 2006).

USING THE COVI TO PREDICT
STATEWIDE VARIATION
IN VOTER TURNOUT

In the tests which follow, we use turnout of the
voting eligible population because, arguably, this
is a more substantively relevant consideration
since some part of the voting age population in
each state is not allowed to vote. In the modeling
we take into account the most competitive race at
the top of the ballot, whether it be the presidential
race, a gubernatorial race, or a Senate race. As
noted, the ‘‘benefits’’ of voting are perceived higher

FIG. 2. Change in state rank on the Cost of Voting Index from 1996 to 2016. Negative values indicate a drop in state rank.
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votes cast). On January 3, 2019, not a single Democrat from West Vir-
ginia was sworn into office.

These numbers are the consequence of a system called “gerrymander-
ing.” Named after Massachusetts governor (and the fifth vice president 
of the United States) Elbridge Gerry, gerrymandering describes a tech-
nique for drawing electoral districts. More pejoratively, it is a way for 
politicians to pick the voters rather than the voters picking politicians. 
Gerry had been elected governor in 1810. In his second term, the legis-
lature redrew the legislative districts to benefit Gerry’s party. The public 
likely hated the idea then as much as it does now. Gerry was defeated 
in his next election, but the victory of having this awful practice named 
after him survived.

Every congressional district in America is drawn with an eye to 
a certain result. Or at least, a result beyond the baseline objective of 
minimizing the difference in population between the districts. In the 
most extreme cases, that objective is simply to maximize the number 
of seats held by the party drawing the district. It can do that in a way 
that can be shown in a graphic:43
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The Choices of Gerrymanderers

FIGURE 3

Lawrence Lessig, CC- BY- SA, derived from Steve Nass, CC- BY- SA.
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as Robert Boatright has found, over the past decade at least, “the pre-
dominance of ideological challenges is unmistakable.”53 “[M]embers of 
Congress must now pay more attention to partisanship than before,”54 
as Boatright concludes— even if the data don’t actually establish that 
primary challenges are more frequent or consequential now than be-
fore.55 And as the 2018 election reveals, the practice of the Tea Party 
right to challenge moderate Republicans is now being copied by pro-
gressives or “democratic socialists” on the left: organizations such as 
Justice Democrats have made “primarying” a key technique for shift-
ing the balance of power in Congress to the left. The effect of this 
copycat strategy is obvious, even if its actual effect on votes in Congress 
is not yet manifest.

The easiest way to avoid a primary challenge, of course, is to be 
extreme yourself. And so, the systematic effect of a safe- seat Congress 

FIGURE 4

Average distance between positions across parties. The y- axis shows the difference in mean positions 

between the two parties in both the House of Representatives and Senate from 1879 to 2011 using the 

DW- NOMINATE measures.

Barber & McCarty, Causes and Consequences of Polarization.

40 Barber and McCarty

Figure 2-2 plots the average positions of the parties by region. In 
the past forty years, the most discernible trend has been the marked 
movement of the Republican Party to the right (for qualitative evi-
dence, see Hacker and Pierson 2006; Mann and Ornstein 2012). It is 
important to note that the changes in the Republican Party have af-
fected both its Southern and non- Southern members. The movement 
of the Demo cratic Party to the left on economic issues in the past fi fty 
years is confi ned to its Southern members— refl ecting the increased 
infl uence of African American voters in the South. However, it is im-
portant that the implied asymmetry may pertain only to the issues 
(primarily economic) that dominate the congressional agenda. It may 
well be the case that on some social issues (for example, gay marriage), 
polarization is the result of Demo crats moving to the left.

Another important aspect of the increase in party polarization is 
the pronounced reduction in the dimensionality of po liti cal confl ict. 
Many issues that  were once distinct from the party- confl ict dimen-
sion have been absorbed into it. Poole and Rosenthal (1997) and 
McCarty, Poole, and Rosenthal (1997) both noted that congressional 
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Figure 2-1. Average Distance between Positions across Parties. The y- axis shows 
the difference in mean positions between the two parties in both the House of 
Representatives and Senate from 1879 to 2011 using the DW- NOMINATE 
mea sures. Congress is more polarized than it has been in over  125 years.
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Wage Gap

Lawrence Lessig, CC- BY, derived from Economic Policy Institute analysis of data from 
Bureau of Labor Statistics (BLS) Labor Productivity and Costs program, BLS Current 
Employment Statistics public data series, BLS Employer Costs for Employee Compensation, 
and Bureau of Economic Analysis National Income and Product Accounts.

FIGURE 6

Different Growth by Class

Lawrence Lessig, CC- BY, derived from Economic Policy Institute analysis of Current Popula-
tion Survey Outgoing Rotation Group microdata.
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a story makes the story more profitable, then there’s an obvious inter-
est in both rendering a story partisan, or worse, rendering an audience 
even more partisan about the subject of a particular story. That’s not 
enough to claim that any outlet will actually act on that interest. But 
it is to recognize a continuing incentive to steer not just a television 
network but “reality” itself away from the “truth.”

Consider a particular example of this more general dynamic. Not all 
domains of science render politically. A map of science topics produced 
by Yale law professor Dan Kahan shows some that have a partisan va-
lence, and others that do not (see Figure 8). Your views about climate 
change or GMOs will be a function of your politics. Your views about 
cell phone radiation will not.

Yet while this map might seem hopeful— as only a minority of the 
issues identified seem vulnerable to partisan bias— it could also map a 
certain strategy. Those issues that do not now skew politically could 

2574 THE AMERICAN ECONOMIC REVIEW SEPTEMBER 2017

The text based measures produce estimated ideologies for the channels that are 
more moderate than the median members of each party. In the modeling to come, we 
allow for consumers to perceive these news channels as more or less ideologically 
differentiated, in proportion to these estimates. Indeed, our estimates for this scale 
factor put FNC very close to the median Republican member of Congress.10

10 In online Appendix C, we explore using alternative prediction models such as the random forest, as well as 
running the prediction model on the pooled sample of Congress-years, rather than year-by-year. The general pattern 
of estimated slant by channel is similar in these cases. 

Table 1—Top 10 Partisan Phrases for Years 2000, 2004, and 2008

2000 Party 2004 Party 2008 Party

Republican leadership D Mai 5 R Bush administr D
Clinton Gore R Ronald Reagan R Strong support D
Feder govern R Social justic D African American D

African American D War Iraq D Cost energi R
Civil right D African American D Pass bill D

Gore administr R Reagan said R Will us R
Death tax R fail provid D New refineri R
Pass bill R Illeg alien R Civil right D

Support democrat D Marriag licens R Work famili D
Peopl color D Limit govern R Full time D

Notes: These are the ten phrases which have the largest absolute magnitude coefficient among 
those selected by the elastic net for the corresponding year. Word variants are stemmed to their 
roots.

Figure 3. Estimated Ideology by Channel Year

Note: Each point corresponds to the estimated ideology of the news channels based on phrase usage as described in 
the text, with 95 percent confidence bounds shaded.
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Members of the public definitely do not have a 
better grasp of the science on the myriad issues that 
don’t polarize them than they have of the few that 
do. In order simply to live — much less live well — 
individuals need to accept as known by science 
much more than they could comprehend or verify 
on their own. They do this by becoming experts at 
figuring out who knows what about what. It does 
not matter, for example, that half the U.S. popula-
tion (science literacy tests show) believe  “antibiotics 
kill viruses as well as bacteria” [National Science 
Foundation, 2014]: they know they should go to the

doctor and take the medicine she prescribes when 
they are sick.  

The place in which people are best at exercising 
this knowledge-recognition skill, moreover, is inside 
of identity-defining affinity groups. Individuals 
spend most of their time with people who share 
their basic outlooks, and thus get most of their in-
formation from them. They can also read people 
“like them” better — figuring out who genuinely 
knows what’s known by science and who is merely 
pretending to [Watson, Kumar and Michaelsen, 
1993].  

 

 
Figure 5. “Polarized” vs. “unpolarized” risk perceptions. Scatterplots relate risk perceptions to political outlooks 
for members of nationally representative sample (N = 1800), [Kahan, 2015]. 
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FIGURE 8

“Polarized” vs. “unpolarized” risk perceptions. Scatterplots relate risk perceptions to political outlooks for members of nationally representative sample (N = 1800).
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Figure 1: Total soft-money receipts to outside spending groups. 
Sources: FEC (Super PACs and soft-money), IRS (527s), Center for Responsive Politics (501(c)).  

 
Although Congress had placed limits on all forms of campaign contributions and expenditures, 

the constitutionality of these limits was challenged in the courts. The Supreme Court struck down limits 
on expenditures made independently of candidates on First Amendment grounds in Buckley v. Valeo, 424 
U.S. 1 (1976). While the Federal Election Campaign Act (FECA) placed limits on the amounts 
individuals and PACs could give to the national party committees, it did not regulate contributions to state 
and local party committees. This created the so-called “soft-money” loophole that allowed corporations 
and unions to make unlimited contributions to these state party organizations for the purposes of “party 
building,” which could then be transferred back to the national party committees. The Supreme Court 
would later rule in Colorado Republican Federal Campaign Committee v. FEC (1996) that Congress 
could not restrict how much parties could spending on independent expenditures on behalf of federal 
candidates. The ruling corresponded with a sharp rise in independent expenditures, from $165.5 million in 
1992 to nearly $637.0 million in 2002. Concerns about the corrupting influence of these unlimited 
soft-money contributions was a key factor in driving up support for campaign finance reforms, ultimately 
resulting in the passage of Bipartisan Campaign Reform Act (BCRA) in 2002, which closed the existing 
soft-money loophole.  
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PACs and soft- money), IRS 
(527s), Center for Responsive 
Politics (501(c)).

7



2 1 4   L A W R E N C E   L E S S I G

vice routinely give the author the right to modify the terms, subject 
to your ability to opt out. It is a bizarre from of crazy that would even 
have imagined that this level of consumer protection is the right level 
online— or anywhere.

This is not the book to map out a full theory of privacy and how it 
ought to be regulated. But with the distinctions I offered in chapter 2, 
mapped within this matrix, we can make a stab at understanding how 
these digital spaces must be reformed if trust is to be bred.

The clear cases remain clear. When Amazon infers I would like Jack 
Balkin’s latest book, it’s a good thing that it tells me that— even if Ama-
zon also benefits from me buying that book. And if Facebook or Micro-
soft or anyone else were to take facts about me and infer that I had some 
sort of disease, and then sell that inference to an insurance company, 
that’s a bad thing— because that platform is benefiting at my expense.

Between these clear cases, fiduciary law would have some hard cases 
as well. Consider the amazing mapping app Waze. Building upon user 
reports, and tracked data about driving conditions, Waze recommends 
a way for you to get from point A to point B. If the path it recom-
mends is clearly the fastest, then that’s obviously unproblematically 
okay. Equally clear, as Balkin and Zittrain write, would be if Waze 
took me on a detour past a fast- food restaurant, slowing me down, 
simply because Waze got paid by the restaurant. That’s an example of 
a conflict between the client and the fiduciary; fiduciary law says that 
conflict must be resolved to favor the client.

But what if Waze takes me along a slower path, past a poké bowl 
shop, because it knows I like poké bowls, and it’s lunchtime? Should 
the fact that Waze gets paid if I stop make that a violation of its fidu-
ciary obligation?

BENEFITS SOCIETY HARMS SOCIETY

BENEFITS USER Amazon books Ad-driven news feeds

HARMS USER Identifying predators Exploiting addicts
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Appendix: Reformers

Unlike the other books I have written about democracy, this book does 
not make strategy a core part of its argument. The world has worked 
hard to convince me I don’t understand politics. The world might be 
right. But in this brief appendix, I point to a range of organizations and 
movements that I believe could well work. I point not to lead. If the 
world has learned anything in the last decade, it is that many leaders 
are needed, not a very few, and certainly not just leaders like me.

FROM THE STATES, UP

There are many great reformers who have left Washington, D.C. Not 
just, or necessarily, literally, but figuratively. These are leaders who 
think we’re in this for the long haul— that we need to build a move-
ment at the level of the states, first. Once we win there, they believe we 
can then take on the corruption that is Washington.

I have long admired the work of these reformers. I only fear we don’t 
have the time for that plan to work. But while nothing has been moved 
effectively at the federal level, reformers at the state level have made 
enormous progress.

Represent.us is among the most impactful in this space. They’ve 

9
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pushed corruption reform across the country, as well as gerrymander-
ing reform and RCV. They live in an insanely beautiful office in an 
incredibly beautiful town in the middle of Massachusetts. Their leaders 
have inspired an extraordinary number of talented young people to 
move to the sticks to help leverage the energy for reform that is every-
where in America.

As well as Represent.us, there are others doing the same hard work 
at the state level. AmericanPromise.Net is working state by state to build 
a movement to support an amendment to the federal constitution that 
would establish (finally!) political equality. Yet they are building that 
movement not with top- down diktats, but through an extraordinary 
process of collaboration to identify what an amendment actually should 
be. The group has thousands of volunteers across the nation who are 
building the recognition and support such change will require. They 
too have adopted the core principle of each of the successes I described 
in the Conclusion— militantly nonpartisan, grassroots, and engaged.

Finally, there many single- state organizations across the country, 
working with these national organizations and others (my favorites 
among the others include the League of Women Voters and Common 
Cause). In New Hampshire, for example, OpenDemocracyNH.org grew 
out of the work of Doris Haddock (aka Granny D); it inspired NH
Rebellion.org, which rallies attention to reform during the presidential 
election cycle. All of these organizations (and many more) do the work 
of platform politics from the state first.

CAP TURING CONGRESS

When I write version 2.0 of this book, the Conclusion will no doubt 
include a fourth story of success, led by another extraordinary woman, 
Daniella Ballou- Aares. A Harvard MBA and former staffer in the 
Clinton State Department, Daniella has launched an inspirational net-
work committed to the fundamental reform of Congress, Leadership

10
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NowProject.org. “Network” here is the key word, because as she and her 
friends recognized, they could assemble in their friends, and friends of 
friends, the power it would take to make reform possible. Not from 
billionaires, but from people with some means and endless motive to 
save this democracy in time for their kids.

One idea that they are percolating is the election of a “Reform 
Caucus” in Congress. That caucus— as every story in the Conclusion 
evinces— must be cross- partisan. It must have leaders who stand above 
politics, at least for the purpose of reform. But given the close division in 
Congress, that caucus need not be huge. Thirty members of the House 
of Representatives would guarantee who could control Congress; those 
thirty members could then partner with whatever party would agree to 
their demands: that they would vote for a reform Speaker; that reform 
Speaker would control the House until Congress passed reform; once 
the president signs the reform package, the Speaker would resign, and 
members of the caucus would return to their regular parties.

This idea leverages a quirk in the Constitution. Anyone can be cho-
sen to be Speaker. Literally, anyone. The queen of England. Jennifer 
Lawrence. Jimmy Carter. Anyone. The requirement to be Speaker is 
simply that the House votes to select you. There is no requirement for 
whom the members of the House can vote for.

So imagine a leader— preferably someone above politics, or beyond 
politics— took up the charge to elect a Reform Caucus in Congress. 
She would rally the funds to make it a national campaign. Her team 
would recruit the candidates. Those candidates would run in safe- seat 
primaries— half Republican and half Democrat, because running in 
the primary, by the middle of the year of any election cycle, would 
make it clear whether there will be a Reform Caucus, and if there will 
be, what kind of changes it would effect.

This is a kind of hack for a political system that does not allow 
for one- party governance. In Britain, change like this could happen 
whenever one party gains control of government. But in America, we 
are too divided for one party to gain the supermajority it would take to 
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withstand the resistance of the other. And with the right leader (think 
a female Republican with the notoriety and affection of a Tom Hanks), 
rallying sufficient support (imagine fifty billionaires pledging up to 
$20 million each to make this happen), it is possible that this hack 
would work.

“Fifty billionaires?” I am as skeptical as any about the role of billion-
aires in our democracy. But notice what these fifty would be working 
for: If the plan wins, then they will have achieved a radical reduction 
in their own power over our democracy. They would be spending their 
money to reduce their influence. If there’s one context in which their 
money could do good, it is that.

LeadershipNowProject.org is not the only group doing powerful 
work in Washington. IssueOne.org is building a thick collaboration 
among both Republicans and Democrats, to craft a package of reform 
that could make Congress work. That work is aided critically by the 
most important conservative organization fighting for congressional 
reform, Take Back Our Republic (TakeBack.org). It is supported as well 
by many other critical reform groups, including Demos.org and the 
Brennan Center for Justice. I helped launch one of the most exciting 
activist organizations pushing for the reform of Congress, Mayday.US. 
Along with EndCitizensUnited.org, they are working hard to build rec-
ognition for what an uncorrupted democracy could be.

SAVED BY THE THIRTEEN

I believe we need amendments to our Constitution. But more impor-
tant than the specifics is that we affirm again the idea that we the 
people— not the judges, and not the politicians— ultimately rule.

As I described in chapter 4, there is an Article V movement to con-
vene a convention to propose amendments to the Constitution. It’s 
never happened before. That fact terrifies people today. As I described 
then, I don’t think those fears are justified. I support that movement. 
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I’ve recorded a whole season of a podcast, Another Way, season 2, 
hosted by Wolf PAC.com, to explain why.

But what’s obvious about a convention is that if it were partisan, 
it would fail. Either side would use the threat of a convention by the 
other side to whip up its base and raise money against fear. That’s hap-
pening right now within the Democratic Party. It is the right that is 
close to having enough states to demand a convention. The left is using 
that fact to terrify its base (and then ask them to donate generously to 
stop the right).

The issue that is closest to having enough states supporting it is a 
convention to address a “Balanced Budget Amendment.” This idea is 
supported by many on the right, but not exclusively. Yet regardless of 
the precise mix, the movement is viewed as from the right. If it suc-
ceeded in getting thirty- four states behind it, it would be perceived as 
a right- wing convention. That perception would guarantee that any 
proposal the convention adopts would be quickly rejected by at least 
thirteen non- right states.

Put most charitably, the Balanced Budget Amendment seeks to 
add fiscal integrity into our constitutional system. The movement that 
would grow out of the reforms in this book would add representational 
integrity. These reforms, though supported by people on the right and 
left, would likely read to the left. If a movement to call a convention 
to address them were to reach thirty- four states, the right would rally 
against them, just as we are seeing the left rally against the fiscal integ
rity reforms.

The only convention that could avoid this dynamic— and not cer-
tainly, but possibly— would be one that could consider issues from 
both the right and the left. And given how close the right is, there may 
be a way to leverage that fact to get a convention that could consider 
more than just fiscal integrity.

To see how, let’s first be clear on the numbers. The Constitution 
says that two- thirds of the states can call a convention. That’s thirty- 
four states. It says that three- fourths of the states must ratify any 
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proposed amendment before it can become part of the Constitution. 
That’s thirty- eight states. That ratification can either be by state legisla-
ture or by state convention. Congress gets to choose which. But either 
way, if thirteen states failed to ratify any proposed amendment, that 
amendment would be dead.

So imagine leveraging these numbers to a critical end: imagine thir-
teen states passed the following resolution:

We, the Legislature of , exercising power granted to us un-

der Article V of the Constitution, do hereby preemptively reject any 

amendment proposed by a convention that was not free to consider 

issues of representational integrity.

The strategy here is clear, if uncertain. By uniting thirteen states 
against a politically polarized convention, these states could change 
the calculation of those pushing for such a convention. No one knows 
whether such a preemptive rejection would work. But it might. And if 
it did, then the work of the convention would have been for naught. 
Congress could evade this hack by sending the ratification to state 
conventions. That has happened once, with the amendment to repeal 
Prohibition. But that, too, is a risky strategy, especially after the states 
have passed this resolution.

So rather than risking the outcome, the proponents of a fiscal in
tegrity convention might well become open to the idea of a dual con-
vention, or one just after another, that could consider both fiscal and 
representational integrity issues.

And if it considered both, then each side would have a reason to 
give the convention a try. At the most, the convention can make just 
a proposal. That’s it. And if the proposal is not supported overwhelm-
ingly (for, again, just thirteen states could stop it), then it won’t become 
part of our Constitution. The worst case then is that nothing hap-
pens. The best case is that we get a shot at doing something that will 
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not otherwise happen: proposing amendments to our constitution that 
will ensure, finally, a constitution that protects the political equality of 
citizens. 

EQUAL CITIZENS

None of the organizations I have just described are mine. I’ve sup-
ported all of them, but except for Mayday.US, they were begun and 
built by others. The last on my list is an organization that I did begin— 
EqualCitizens.US.

Equal Citizens aims to practice the lesson this book wants to teach. 
By taking on cases and causes that show a commitment to political 
equality, we want to build a movement of political egalitarians. Our 
initial strategy was through litigation. Our first cases aimed to reform 
the Electoral College, by challenging winner- take- all. We have a case 
pressing the courts to adopt the original meaning of “corruption” so as 
to allow the regulation of SuperPACs. And we have been pushing the 
cause of RCV in both presidential primary and general elections.

Equal Citizens should be a model, not just an organization. Ideally 
there would be a thousand organizations across the country that took 
its aim and replicated it. In every context in which the insiders have 
erected walls to block citizen equality, we need people to fight it. I have 
no desire (or capacity) to build EqualCitizens.US into a huge organi-
zation. I want it to remain small and agile. But it will succeed only if 
there are many others within its network— which there well could be, 
if you began one where you are. Like, today. Or maybe tomorrow.
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