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A P P EN D I X : Q U I Z  YO U R S ELF !

The following ten hypothetical questions allow you to 
test your basic knowledge of American treason law. (The 
answers appear after the questions section.)

1. A White House employee was recently quoted
in the New York Times as stating the president
was an “idiot” and “completely unprepared
to lead the country in the event of a national
security crisis.” The president has responded by
asking the Department of Justice to consider
treason charges against both the employee
and the New York Times. Have either of these
parties committed treason against the United
States?

2. Congress has recently enacted a law stating that
it is treason for any person to divulge American
national security secrets to any foreign nation or
any foreign citizen. Is this law constitutional?

3. A group called Americans for Open Borders
believes that all immigration laws are unjust
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and unfair. They call for a nationwide attack 
on Customs and Border Patrol (CBP) and 
Immigrations and Custom Enforcement 
(ICE) offices on the anniversary of the 2016 
presidential election. Over ten thousand people, 
many armed with guns, attack these offices 
nationwide and cause many of the offices to 
shut down. Federal officers manage to suppress 
the attacks and arrest nearly one thousand 
people. Can the arrestees be convicted of 
treason by levying war against the United 
States?

4. Ramona Marshall, an American citizen, 
recently acquired a military- grade tank. 
Convinced that the American government was 
in league with the devil, Marshall drove the 
tank to the Pentagon and used the tank’s large 
gun to fire numerous rounds at the Pentagon. 
Marshall was finally captured, but her attack 
killed forty- five Pentagon employees and 
injured over a hundred more. Can Marshall be 
convicted of treason by levying war against the 
United States?

5. California has recently charged Gary Hanson, 
a California citizen, with treason against the 
state of California for launching a cyberattack 
on the state’s prisons. The attack allowed 
numerous prisoners to escape, and the state 
claims that Hanson’s actions constitute levying 
war against the state of California. Hanson has 
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moved to dismiss his indictment on the ground 
that California has no authority to prosecute 
cases of treason. Will Hanson’s motion be 
granted?

6. Charles Beaumont, a French citizen, has been 
living in Baltimore, Maryland, for the past 
ten years. Recently, the federal government 
has learned that Beaumont has been providing 
significant sums of money to Al- Qaeda. Can 
Beaumont be convicted of treason against the 
United States?

7. The United States is seeking to host the 
2032 Summer Olympics, as are several other 
nations, including Argentina. An employee of 
the United States Department of State, with 
responsibility for the U.S. Olympic bid, is 
secretly on the payroll of Argentina, and has 
provided Argentina with detailed information 
about the U.S. bid, including a description 
of the bid’s strongest flaws. Recently, the 
employee’s actions were discovered by the FBI. 
Can the employee be convicted of treason 
against the United States?

8. During World War II, a German agent secretly 
entered the United States. He befriended 
a young woman, who agreed to give him 
$5,000 to buy a car. The agent used the car to 
conduct acts of sabotage against American war 
industries. At the time the woman gave him 
the money, she did not know the man was a 
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German agent. Can she be convicted of treason 
for providing aid and comfort to the enemy?

9. During the invasion of Afghanistan following 
9/11, an American citizen posted a blog 
entry praising the Taliban government of 
Afghanistan and arguing that American 
intervention in Afghanistan was illegal. Could 
he be convicted of treason for providing aid and 
comfort to the enemy?

10. The FBI suspects that Carla Roberts, an 
employee of the Department of Defense, is 
passing military secrets to a nation with whom 
the United States is at war. Late one night, 
an undercover agent meets with Roberts, 
who admits that she has transmitted military 
information to the enemy. Is the agent’s 
testimony about this event sufficient to convict 
Roberts of treason?

ANSWERS

1. No. Under Article III of the Constitution, 
treason is limited to “levying war against the 
United States, or adhering to their enemies, 
giving them aid and comfort.” Criticism of the 
president, even from a White House employee, 
is not an act of levying war or of adhering to 
enemies. The president could fire the employee, 
but the employee cannot be prosecuted for 
treason. Similarly, the New York Times cannot 
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be prosecuted for printing the employee’s 
statement.

2. No. Under Article III, treason consists only
of levying war against [the United States,]
or adhering to their enemies, giving them
aid and comfort. Congress lacks the power
to alter this definition through legislation.
Because some acts of espionage are not treason
(for example, if the secrets are given to a
nation with whom we are not at war), this
statute improperly extends the constitutional
definition of treason.

3. Probably not. Under late-eighteenth-  and
early-nineteenth- century precedents, these
acts would constitute levying war against
the United States. The closest analogy would
be to the Whiskey Rebellion of 1794, when
thousands of men marched to resist the federal
excise tax on whiskey. If a court adhered
to these precedents, Americans for Open
Borders did commit treason. However, later
cases suggest that treason by levying war
requires a design to overthrow the government
completely, rather than simply frustrate the
operation of one particular law. Under the facts
stated, there was no attempt to overthrow the
government; instead, it was a riot to block the
operation of a small subset of the laws. Most
likely, a court will hold that such acts do not
constitute treason. The rioters, however, have

6



still committed numerous other offenses for 
which they can properly be indicted.

4. Probably not. Judicial decisions have stated that 
levying war requires a use of force, which was 
present here. However, those decisions have 
also required that such force take the form of 
an “assembly of men” and have rejected the idea 
that a solitary individual is capable of levying 
war against the United States. In this case, 
there was no assembly of men. On the other 
hand, the cases interpreting levying war are 
quite dated, so it is possible that a court might 
reinterpret the levying war provision in light 
of modern technology to permit prosecutions 
of solitary individuals for the offense of 
levying war.

5. No. Most states recognize an offense of treason 
against the state, which is a distinct crime from 
treason against the United States. States are 
free to create their own definitions of treason, 
and states have convicted individuals of treason 
in the 1840s, 1850s, and 1920s. Most likely, a 
court would uphold a state’s ability to prosecute 
Hanson for treason.

6. Yes. Foreign citizens resident within the United 
States owe a local allegiance to the United 
States and are subject to American treason 
law. Since providing aid to Al- Qaeda is a form 
of aiding the enemies of the United States, 
Beaumont can be charged with treason.
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7. No. Unless the United States is in a state of 
open war with Argentina, providing sensitive 
information to Argentina is not a form of 
adhering to the enemy. The employee’s actions 
are disloyal to the United States, but not all 
disloyalty can be prosecuted as treason.

8. No. To be convicted of treason, a person must 
have intended to betray the United States. 
Even though she gave aid and comfort to the 
enemy, she did not do so either purposefully or 
knowingly, and therefore lacked the required 
traitorous intent.

9. No. Criticism of American war- making, even 
if potentially helpful to the enemy, is protected 
under the First Amendment of the U.S. 
Constitution. Moreover, it does not appear that 
the writer had the required intent to betray the 
United States.

10. No. Under Article III, no person can be 
convicted of treason without the testimony 
of two witnesses to the same overt act, or 
confession in open court. The agent did 
not directly observe an overt act of treason, 
and even if he had, two witnesses would be 
required. Roberts’s confession is not sufficient 
for conviction since it was not made in open 
court.
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“Treason Trials in the United States,” Albany Law Journal 
46 (1892): 345–47.

17. The Treason Clause of Article III means that American 
treason law is a subset of American constitutional law, a 
field notoriously plagued by controversy over method-
ological issues. At the very broadest level there are disputes 
between those who believe that constitutional meaning is 
relatively fixed at the time of enactment and those who fa-
vor more of a “living constitution” approach. There are also 
disputes over how much weight to give to strictly textual 
arguments, to prior judicial decisions, and to pragmatic 
considerations.

This book does not attempt to resolve any of these 
disputes or to advance any particular methodological 
agenda. Suffice it to say that American courts, including 
the Supreme Court, apply a wide variety of methodolo-
gies when deciding cases. My goal is to provide the fair-
est reading I can of the law, using the decided cases and 
whatever other materials might be relevant. In thinking 
about how courts might address unresolved issues, I try to 
consider the various methodologies and arguments that 
might be employed on either side.

One point, however, bears mentioning. In some places 
the Constitution uses terms that are clearly drawn from 
English law and that have a very distinct meaning under 
English law. Such terms include “writ of habeas corpus” 
and “letters of marque and reprisal.” These terms have a 
very limited range of interpretation (for example, a writ of 
habeas corpus cannot be interpreted as a writ of replevin). 
In other places, the Constitution employs capacious lan-
guage that almost seems to invite judicial  interpretation 
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in accordance with the felt needs of the times. Such 
phrases include “due process of law” and “equal protection 
of the laws.”

The terms “levying war against the United States” 
and “adhering to their enemies, giving them aid and com-
fort” are much closer to “writ of habeas corpus” than they 
are to “due process of law.” They had a distinctive meaning 
under English law, and American courts have consistently 
relied on English law to interpret them. As explained in 
chapter 1, it is possible that modern American treason law 
is narrower than eighteenth-century English treason law, 
but it is not plausible that it is broader.

1: THE ENGLISH ORIGINS OF AMERICAN TREASON LAW AND 
THE ADOPTION OF THE CONSTITUTION’S TREASON CLAUSE

The leading work on American treason law is James Willard 
Hurst, The Law of Treason in the United States (Westport, CT: 
Greenwood, 1971). For treason law during the American Revo-
lution, see Carlton F. W. Larson, The Trials of Allegiance: Trea-
son, Juries, and the American Revolution (New York: Oxford 
University Press, 2019). On treason law in medieval England, 
see J. G. Bellamy, The Law of Treason in England in the Later 
Middle Ages (Cambridge: Cambridge University Press, 1970).

1. The date for this statute is sometimes given as 1352. The 
discrepancy arises from the date of the New Year, which 
in the 1300s was March 25. The Statute of Treasons was 
enacted in January 1351, according to the older dating. 
Modern dating would treat the month as January 1352.

2. J. G. Bellamy, The Law of Treason in England in the Later 
Middle Ages (Cambridge: Cambridge University Press, 
1970), 100.
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3. For an overview, see J. H. Baker, An Introduction to En-
glish Legal History, 4th ed. (London: Reed Elsevier, 2002), 
223–45.

4. Bellamy, Law of Treason, 71, 79–82.
5. Edward Coke, The Third Part of the Institutes of the Laws of 

England, 5th ed. (1671), 2.
6. James Wilson, “Lectures on Law,” in The Works of James 

Wilson, ed. Robert Green McCloskey (Cambridge, MA: 
Harvard University Press, 1967), 2:664–65.

7. United States v. Burr, 25 F. Cas. 1, 13 (C.C.D. Va. 1807) 
(No. 14,692) (Marshall, C.J.).

8. United States v. Hoxie, 26 F. Cas. 397, 398 (C.C.D. Vt. 
1808) (No. 15,407) (Livingston, J.).

9. See, e.g., Francia’s Case (1717), Reports of Sir Peter King, 
Chief Justice of Common Pleas, 1714–1722, eds. Lloyd Bon-
field & L.R. Poos (London: Selden Society, 2017), 82–84.

10. In Haupt v. United States, 330 U.S. 631, 642–643 (1947), 
the United States Supreme Court held that out-of-court 
confessions were admissible in treason cases, so long as 
they were merely corroborative of testimony already es-
tablished by two witnesses to the same overt act.

11. Carlton F. W. Larson, The Trials of Allegiance: Treason, 
 Juries, and the American Revolution (New York: Oxford 
University Press, 2019), 271 n.33.

12. 18 U.S.C. § 2381.
13. For a broad discussion of this issue, see James Willard 

Hurst, The Law of Treason in the United States: Collected Es-
says (Westport, CT: Greenwood Publishing, 1971), 145–66.

14. Ex parte Bollman, 8 U.S. 75, 127 (1807).
15. United States v. Wimmer, 264 F. 11, 13 (6th Cir. 1920); see 

also United States v. Rosenberg, 195 F.2d 583, 611 (2d Cir. 
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1952).
16. Hurst, Law of Treason, 149.

2: BENEDICT ARNOLD: FOUNDING TRAITOR

The classic work on Arnold’s treason is Carl Van Doren, The Se-
cret History of the American Revolution (New York: Viking Press, 
1941). The best recent account is Stephen Brumwell, Turncoat 
(New Haven: Yale University Press, 2018). The story is vividly 
related in Nathaniel Philbrick, Valiant Ambition: George Washing-
ton, Benedict Arnold, and the Fate of the American Revolution (New 
York: Penguin, 2016). For a biography through the Battle of 
Saratoga, see James Kirby Martin, Benedict Arnold, Revolutionary 
Hero: An American Warrior Reconsidered (New York: NYU Press, 
1997). For a full biography, see Willard Sterne Randall, Benedict 
Arnold: Patriot and Traitor (New York: William Morrow, 1990).

1. Alexander Hamilton to Elizabeth Schuyler, September 25, 
1780, in The Papers of Alexander Hamilton, ed. Harold  C. 
Syrett (New York: Columbia University Press, 1961), 
2:441–42.

2. To be sure, the question of Peggy Arnold’s guilt contin-
ues to be debated. The modern scholarly consensus, how-
ever, strongly supports the conclusion that she was well 
aware of what her husband was up to. Stephen Brumwell, 
Turncoat: Benedict Arnold and the Crisis of American Liberty 
(New Haven: Yale University Press, 2018), 168–69; Nancy 
Rubin Stuart, Defiant Brides: The Untold Story of Two Rev-
olutionary Era Women and the Radical Men They Married 
(Boston: Beacon Press, 2013), 70, 79, 95–100, 135; Mark 
Jacob and Stephen H. Case, Treacherous Beauty: Peggy 
Shippen, the Woman behind Benedict Arnold’s Plot to Betray 
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America (Guilford, CT: Lyons Press, 2012), viii, 1, 164–65, 
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Pegasus Books, 2018), 288–89, 326–27.

3. Quoted in Brumwell, Turncoat, 280.
4. See “England & Wales Baby Names,” http://names.dark 

greener.com/#benedict.
5. This information can be found at the Social Security web-

site, https://www.ssa.gov/oact/babynames/.
6. Brumwell, Turncoat, 74; James Kirby Martin, Benedict Ar-

nold, Revolutionary Hero: An American Warrior Reconsid-
ered (New York: NYU Press, 1997), 409.

7. Brumwell, Turncoat, 159–69.
8. Willard Sterne Randall, Benedict Arnold: Patriot and Trai-

tor (New York: William Morrow, 1990), 522–24.
9. Nathaniel Philbrick, Valiant Ambition: George Washington, 

Benedict Arnold, and the Fate of the American Revolution 
(New York: Penguin, 2016), 300–302.

10. “General Orders, 26 September 1780,” Founders Online, 
National Archives, last modified June 13, 2018, http:// 
founders.archives.gov/documents/Washington/99-01 
-02-03388.

11. Larson, Trials of Allegiance, 96–100, 199.
12. William Emery Decrow, Yale and the “City of Elms” (Bos-

ton: W. E. Decrow, 1882), 117.
13. Martin, Benedict Arnold, 430.
14. Larson, Trials of Allegiance, 199.
15. Quoted in Stuart, Defiant Brides, 135.
16. Larson, Trials of Allegiance, 223–26.
17. Randall, Benedict Arnold, 602.
18. Robert A. Ferguson, Reading the Early Republic (Cam-
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bridge, MA: Harvard University Press, 2004), 122.
19. Quoted in Brumwell, Turncoat, 300.
20. Randall, Benedict Arnold, 599; Stuart, Defiant Brides, 201.
21. Randall, Benedict Arnold, 615.
22. Saratoga Monument Virtual Tour part 3, National Parks 

Service, https://www.nps.gov/sara/learn/photosmultimedia 
/saratoga-monument-virtual-tour-part-3.htm.

23. Saratoga Monument Virtual Tour part 6, National Parks 
Service, https://www.nps.gov/sara/learn/photosmultimedi 
a/saratoga_monument_virtual_tour_part_6.htm.

24. Martin, Benedict Arnold, 432.
25. Quoted in Brumwell, Turncoat, 315.
26. Erik Ofgang, “Burning Benedict Arnold’s Effigy in New 

London, Connecticut Magazine, September 6, 2017, http:// 
www.connecticutmag.com/the-connecticut-story/burning 
-benedict-arnold-s-effigy-in-new-london/article_266ec4bc 
-82c4-11e7-9495-a3826d6158b3.html.

3: WHAT IS “LEVYING WAR AGAINST THE UNITED STATES”?

The leading work on American treason law is James Willard 
Hurst, The Law of Treason in the United States: Collected Essays 
(Westport, CT: Greenwood Publishing, 1971). For a more re-
cent analysis in the terrorism context, see Carlton F. W. Larson, 
“The Constitutional Law of Treason and the Enemy Combatant 
Problem,” University of Pennsylvania Law Review 154 (2006): 
863–926. On the levying war arguments in the Whiskey Rebel-
lion and Fries’s Rebellion cases, see Carlton F. W. Larson, The 
Trials of Allegiance: Treason, Juries, and the American Revolution 
(New York: Oxford University Press, 2019), chapter 9.

1. Michael Foster, A Report of Some Proceedings on the Com-
mission of Oyer and Terminer and Goal Delivery for the Trial 
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of the Rebels in the Year 1746 in the County of Surry; and of 
Other Crown Cases: To Which Are Added Discourses upon a 
Few Branches of the Crown Law (Oxford: Clarendon Press, 
1762), 210–11.

2. Ibid., 211.
3. United States v. Burr, 25 F. Cas. 55, 159 (C.C. Va. 1807) 

(No. 14,693). Marshall echoed the point a few pages later: 
“[T]he term, having been adopted by our constitution, 
must be understood in that sense in which it was univer-
sally received in this country when the constitution was 
framed. The sense in which it was received is to be col-
lected from the most approved authorities of that nation 
from which we have borrowed the term.” Ibid., 163.

4. Thomas McKean, Notes of Charges Delivered to Grand 
Juries by Chief Justice Thomas McKean, 1777–1779, 25–
27, Historical Society of Pennsylvania, Philadelphia.

5. Wilson, “Lectures on Law,” 2:668.
6. United States v. Burr, 25 F. Cas. 55, 161 (C.C.D. Va. 1807) 

(No. 14,693) (Marshall, C. J.).
7. On the Whiskey Rebellion, see generally Thomas P. 

Slaughter, The Whiskey Rebellion: Frontier Epilogue to the 
American Revolution (New York: Oxford University Press, 
1988).

8. United States v. Mitchell, 2 U.S. (2 Dall.) 348, 355 (C.C.D. 
Pa. 1795).

9. Case of Fries, 9 F. Cas. 924, 943-944 (C.C.D. Pa. 1800) 
(No. 5127).

10. John Adams to James Lloyd, March 31, 1815, Works of John 
Adams (Boston: Little, Brown & Co., 1856), 10:152–55.

11. Burr, 25 F. Cas. at 168–69.
12. Charge to the Grand Jury—Treason, 30 F. Cas. 1046, 1047 
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(C.C.D.R.I. 1842) (No. 18,275) (Story, J.).
13. United States v. Hoxie, 26 F. Cas. 397, 398 (C.C.D. Vt. 

1808) (No. 15,407) (Livingston, J.).
14. United States v. Hanway, 26 F. Cas. 105, 127–28 (C.C.E.D. 

Pa. 1851) (No. 15,299) (Grier, J.).
15. Quoted in “Indictments Stand at Miners’ Trial,” New York 

Times, April 26, 1922, 18.
16. Bradley Chapin, The American Law of Treason: Revolu-

tionary and Early National Origins (Seattle: University of 
Washington Press), 97.

17. Hurst, Law of Treason, ix.
18. Ibid., 7; see also ibid., 270–73.
19. United States v. Burr, 25 F. Cas. 2, 13 (C.C.D. Va. 1807) 

(No. 14,692a).
20. United States v. Burr, 25 F. Cas., 55, 165 (C.C.D. Va. 1807) 

(No. 14,693) (emphasis added).
21. Ibid., 169.
22. Charge to the Grand Jury—Treason, 30 F. Cas. 1046, 1047 

(C.C.D.R.I. 1842) (No. 18,275) (Story, J.).

4: THE CASE OF AARON BURR

The most accessible introduction to Burr is David O. Stewart, 
American Emperor: Aaron Burr’s Challenge to Jefferson’s America 
(New York: Simon & Schuster, 2011). For a full biography 
of Burr, see Nancy Isenberg, Fallen Founder: The Life of Aaron 
Burr (New York: Penguin, 2007). Two recent books focus on 
Burr’s treason trial: Peter Charles Hoffer, The Treason Trials of 
Aaron Burr (Lawrence, KS: University Press of Kansas, 2008); 
and R. Kent Newmyer, The Treason Trial of Aaron Burr: Law, 
Politics, and the Character Wars of the New Nation (Cambridge: 
Cambridge University Press, 2012). For an overview of public 
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reaction to Burr, see James E. Lewis Jr., The Burr Conspiracy: 
Uncovering the Story of an Early American Crisis (Princeton, NJ: 
Princeton University Press, 2017). The Burr trial is reported at 
United States v. Burr, 25 F. Cas. 1 (C.C. Va. 1807) (No. 14,692); 
and United States v. Burr, 25 F. Cas. 55 (C.C. Va. 1807) (No. 
14,693).

1. James E. Lewis Jr., The Burr Conspiracy: Uncovering the 
Story of an Early American Crisis (Princeton, NJ: Princeton 
University Press, 2017), 166.

2. Ibid., 339–68.
3. See Andro Linklater, An Artist in Treason: The Extraordi-

nary Double Life of General James Wilkinson (New York: 
Walker, 2009).

4. Quoted in David O. Stewart, American Emperor: Aaron 
Burr’s Challenge to Jefferson’s America (New York: Simon & 
Schuster, 2011), 208.

5. Ibid., 19.
6. The indictment can be read in ibid., 313–15.
7. Ex parte Bollman, 8 U.S. (4 Cranch) 75, 127 (1807).
8. Ibid., 126.
9. Ibid., 126.

10. United States v. Burr, 25 F. Cas. 2, 15 (C.C. Va. 1807) (No. 
14,692a).

11. Stewart, American Emperor, 233; Lewis, Burr Conspiracy, 
425–26.

12. Stewart, American Emperor, 231.
13. Peter Charles Hoffer, The Treason Trials of Aaron Burr (Law-

rence, KS: University Press of Kansas, 2008), 159.
14. Burr, 25 F. Cas. at 177.
15. Ibid., 180.
16. Stewart, American Emperor, 242, 260. Following his ac-
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quittal for treason, he was prosecuted and acquitted on a 
misdemeanor charge of violating the Neutrality Act before 
Chief Justice Marshall in Richmond, and then ordered 
to stand trial in Ohio on a similar charge. The Jefferson 
administration, however, later dropped the Ohio charge. 
R. Kent Newmyer, The Treason Trial of Aaron Burr: Law, 
Politics, and the Character Wars of the New Nation (Cam-
bridge: Cambridge University Press, 2012), 168–70.

17. Quoted in Hoffer, Treason Trials of Aaron Burr, 172.
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